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Parliamentary Inquiry into litigation funding and the regulation of the class action industry 
- Release of Final Report 

 
LLS acknowledges the 21 December 2020 release of the Australian Parliamentary Joint Committee 
on Corporations and Financial Services’ (PJC) Final Report on its inquiry into class actions and 
litigation funding. The 454 page report contains 31 recommendations which concern class action 
procedure, the substantive laws that often arise in class actions, as well as the regulation of class 
action funding as a financial service.  
 
Unfortunately, a number of the PJC’s recommendations depart from the cogent proposals made 
by the Australian Law Reform Commission (ALRC) in its December 2018 Final Report on its 
Inquiry into class action proceedings and third-party litigation funding, and instead embrace the 
rushed and ill-fitting reforms introduced in July 2020 pursuant to the Corporations Amendment 
(Litigation Funding) Regulations 2020. 
 
As noted in our June 2020 PJC submission, LLS accepts that there is scope to improve the 
regulation of class actions and litigation funding in Australia. In this vein, we would welcome a 
reform agenda in this area based upon the conscientious recommendations made independently 
by the ALRC.  
 
However, the Government’s decision to instead convene the PJC Inquiry has unnecessarily and 
regrettably politicised these issues. Further, the PJC, with a more rudimentary understanding of 
how class actions operate than the ALRC, has utilised its Inquiry as an opportunity to propose an 
over-zealous suite of reforms, many of which, if implemented, would introduce heavy-handed 
regulation of class action firms and litigation funders, and drastically change the class action 
landscape in Australia, to the detriment of those who rely on it to provide access to justice. 
 
The PJC asserts that its recommendations are necessary to improve ‘fairness, reasonableness and 
proportionality’ for class action members. Indeed there are several recommendations that LLS 
recognises would genuinely improve the functioning of the class action regime for all participants 
by resolving uncertainty that currently exists regarding the resolution of competing class actions, 
class closure orders and Common Fund Orders. Certain other recommendations also appear to 
codify standards of conduct which LLS believes have become standard practice among funders 
(including LLS) as Australia’s litigation funding market has matured, such as the provision by 
funders of a complete indemnity for adverse costs in class actions.  
 
Yet among the PJC’s other recommendations there are a number which, if implemented 
collectively, will reduce the instances in which Australians can avail themselves of the class action 
regime. A reform agenda that saddles class action firms and funders with redundant red tape, 
while at the same time rigidly restricting the fees and returns that they can receive from 
successful cases, will inevitably reduce the number and types of class actions that firms and 
funders are prepared to support. The risks associated with the professional costs of running class 
action litigation, the unrecoverable compliance costs to be met under the new regime, the 
uncertainty of a successful case outcome, and the amount of time to achieve a resolution, will 
simply outweigh the potential benefits to these stakeholders. As a result, such reforms will 
improve neither the fairness nor the reasonableness of the class action regime; they will instead 
curtail its effectiveness in enhancing accountability, facilitating redress, and deterring unlawful 
behaviour. 
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Worthy of particular mention is the PJC’s ‘recommendation 20’ that the Government consult on 
various proposals that would implement a guaranteed minimum return to class action members.  
Much about this recommendation is problematic. Firstly, the recommendation is made at the end 
of Chapter 13 of the PJC’s report, which refers heavily to the respective submissions of actuary Mr 
Sean McGing and Professor of Finance Bob Officer, which the PJC received several months after 
its deadline for written submissions had passed, and its public hearings had already taken place. 
The former was authored at the PJC’s own request. LLS does not suggest this was impermissible 
in any way, but we do consider it sub-optimal with regard to the PJC’s objectivity and procedural 
fairness.  
 
Recommendation 20 is also informed by a proposal for a minimum gross return of 70% to class 
members, which the PJC has misrepresented as being endorsed by ‘some class action law firms 
and litigation funders’. In actuality, this particular proposal was put to the Government during its 
negotiations with the Senate cross-benchers in the context of the ALP’s disallowance motion in 
respect of the Corporations Amendment (Litigation Funding) Regulations 2020. Indeed, the PJC 
was notably unable to cite any of the submissions it received from class action law firms and 
litigation funders as evidence of this supposed ‘endorsement’ with. 
 
As such, Recommendation 20 should be treated with due scrutiny. Should the Government adopt 
same and proceed to consult further on the concept of a guaranteed minimum return to class 
members, LLS believes it only appropriate that such consultation take place in a suitable public 
forum that enables the issues to be the subject of proper evidence and debate. We are prepared 
to engage in any such consultation process to defend our position that any proposals involving a 
capped percentage of legal and funding fees, or minimum percentage return for class action 
members are inherently incompatible with the dynamic and idiosyncratic nature of class action 
litigation.  
 
LLS otherwise understands that the PJC’s report and recommendations are still being considered 
by the Government, and that its intentions regarding the implementation of same may become 
clearer later in 2021. In light of the 11-page ‘Minority Report’ authored by the ALP members of 
the PJC, it seems likely that any reform agenda proposed by the Government will be opposed by 
the ALP, and hinge on support from independent and minor party MPs. 
 
Regardless of the future direction of reform, LLS will continue to consider funding Australian class 
actions. We are one of only a few funders operating in Australia who currently hold the necessary 
AFSL authorisation to provide funding for class actions that are subject to the new regulatory 
regime introduced by Corporations Amendment (Litigation Funding) Regulations 2020. Combined 
with our proud history and deep experience in funding a broad range of class actions, we are 
confident that LLS is well-placed to respond and adapt to any future changes in the regulatory 
environment. 
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About Litigation Lending Services Limited 
 

§ Litigation Lending Services Limited (LLS) is an Australian pioneer of the litigation funding 
industry. Operating for more than 20 years, our organisation has funded more than 150 
completed insolvency claims, commercial disputes, and class actions and the provision of 
disputes financing to these three areas remains our core focus. 

§ LLS Investment Management (LLSIM) is the holder of an Australian Financial Services 
Licence (AFSL) with the required authorisations for litigation funding and asset 
management (licence # 524167) and was in the initial round of offers for an AFSL from the 
Australian Securities and Investments Commission under the new licencing regime. 

 
 


